SAN FRANCISCO DISTRICT
of Engineerer PU BLIC NOTICE

NUMBER: 98-3 DATE: August 28, 1998

Regulatory Branch RESPONSE REQUIRED BY: September 30, 1998
333 Market Street

San Francisco, CA 94105-2197 PROPOSED REGIONAL AND CONDITIONS

FOR NATIONWIDE PERMITS AND PUBLIC MEETING

PROJECT MANAGER: Jane Hicks TELEPHONE: (415) 977-8439 Email: jhicks@smtp.spd.usace.army.mil

INTRODUCTION: On July 1, 1998, the U.S. Army Corps of Engineers published in Part Il of the
Federal Register its proposal to issue 6 new Nationwide Permits (NWPs), modify 6 NWPs, and
modify 6 NWP conditions. The Corps is also proposing to extend NWP 26 until March 28, 1999. In
the Federal Register notice, the Corps is also suspending NWP 29 for single family housing activities
that result in the loss of greater than V4 acres of non-tidal waters of the United States, and proposing
to modify NWP 29 to change the acreage limit from %z acre to %4 acre. Attached is an index of the
proposed NWPs and conditions. A full text copy of the NWPs can be obtained from the Corps at the
above address, from the Corps’ Internet site at:
http://www.usace.army.mil/inet/functions/cw/cecwo/reg/citizen.htm.

The Corps of Engineers, San Francisco District, issued a Public Notice, dated July 15, 1998,
announcing the above-proposed changes to the NWPs, and a public hearing in Sacramento, CA to
be held on August 13, 1998. It also stated that the Corps, San Francisco District, would issue a
subsequent Public Notice within the next 90 days to solicit comments on proposed regional
conditions, and on the need for additional regional conditions to help ensure impacts authorize by
the proposed NWPs are minimal. Proposed regional modifications and conditions by the Corps, San
Francisco District, are attached. Your comments should be submitted to the above address and you
should cite the public notice number (PN 98-3). Comments need to be submitted to this office by the
closing date of this public notice. The comment period closes on September 30, 1998. Once the
Division Engineer, South Pacific Division of the Corps of Engineers approves regional conditions for
the NWPs, they will become effective when announced by public notice.

PUBLIC MEETING: The Corps will also be hosting an informal, public meeting on the proposed
regional conditions and on the need for additional regional conditions on September 16, 1998
(Wednesday) from 3:30 p.m. to 8:00 p.m. at:

MetroCenter Auditorium
101 Eight Street, Oakland
(510) 464-7700

The public is invited to drop by anytime within the above hours to give oral or written comments on
the proposed regional conditions to the NWPs or suggest new ones or modifications. The Corps is
not anticipating giving any formal presentation at this meeting but will be happy to discuss your
thoughts and ideas about regional conditions to minimize impacts to the aquatic environment.
Directions to the Metro Center Auditorium are attached (enclosure 3).



Index of Nationwide Permits, Conditions,
Further Information, and Definitions

Proposed New Nationwide Permits

>

. Residential, Commercial, and
Institutional Activities.

. Stormwater Management Facilities.

. Passive Recreational Facilities.
Mining Activities

Reshaping Existing Drainage Ditches.
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Nationwide Permits Proposed to be
Modified.

3. Maintenance.

7. Outfall Structures and Maintenance.

12. Utility Activities.

14. Linear Transportation Crossings.

27. Stream and Wetland Restoration
Activities.

40. Agricultural Activities.

Nationwide Permit Conditions -

General Conditions:

1. Navigation

2. Proper Maintenance

3. Soil Erosion and Sediment Controls
4, Aquatic Life Movements

5. Equipment

6. Regional and Case-by-Case Conditions
7. Wild and Scenic Rivers

8. Tribal Rights

9. Water Quality*

10. Coastal Zone Management

11. Endangered Species

12. Historic Properties

13. Notification*

14. Compliance Certification

15. Multiple Use of Nationwide Permits.

. Master Planned Development Activities.

16. Subdivisions*

17. Water Supply Intakes

18. Shellfish Production

19. Suitable Material*

20. Mitigation*

21. Spawning Areas™*

22. Management of Water Flows*

23. Adverse Effects from Impoundments
24. Waterfowl Breeding Areas

25. Removal of Temporary Fills

(* Indicates conditions proposed to be
changed.)

Further Information
Definitions

Agquatic Bench
Best Management Practices -
Channelized stream
Contiguous wetland
Drainage ditch
Ephemeral stream
Farm
Intermittent stream
Loss of waters of the United States
. Noncontiguous wetland
. Non-tidal wetland
. Perennial stream
. Riffle and pool complexes
Stormwater management
. Stormwater management facilities
Tidal wetland
. Vegetated shallows
Waterbody

Rl Ao o

[ Y = N e il e

ENCLOSURE 1
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NATIONWIDE PERMIT CONDITIONS

Gen. Cond.
#

Title

Proposed Changes

9

Water Quality

e Previously "Water Quality Certification”.

e Added Regm’t for NWPs 12, 14,17, 18, 21, 32, 40, A - E.

o WQ Mgm’t Plan be Adopted for Activities Having More
Than Minimal Effects on WQ.

e Plan May Include Veg. Buffers or Other Method for
Reducing Degradation of WQ.

13

Notification

o Impacts Between /s & 1 Acre = Corps Only Notification

e Impacts > 1 Acre, PCN Coordinated with Agencies

e N'WP 40 - Coordination with FWS for Impacts > s Acre of
Playas, Prairie Potholes, and Vernal Pools.

e 30 Day Review for All Notifications.

16

Subdivisions

e For NWPs A & B, Similar to NWP 26

e NWP A - Subdivisions After 10/5/84 Impacts Cannot
Exceed 3 Acres for Single Project.

« NWP B - Subdivisions After 10/5/84 Impacts Cannot
Exceed 10 Acres for Single Project.

19

Suitable Material

e Language Ensures Materials Used for Structures Are
Suitable.

20

Mitigation

e Proposed to Required Restoration, Creation, Enhancement,
or Preservation of Aquatic Resources to Offset Losses.

« Will Emphasize Importance of Veg. Buffers Adjacent to
Open Waters.

 No Change to Reqm’t to Avoid or minimize on-site.

21

Spawning Areas

e Proposed to Add Prohibition of Filling/Excavation in
Important Spawning Areas.

22

Management of Water
Flows

e Previously "Obstruction of High Flows".

» Requires Maintenance of Downstream Flows to Minimize
Effects to Aquatic Organisms & Stream Characteristics.

e Requires Reduction of U/S Impacts (Flooding or Draining),
Unless Purpose is to Impound Water or Restore Drainage.




ENCLOSURE 2
August 24, 1998

U.S. ARMY CORPS OF ENGINEERS
SAN FRANCISCO DISTRICT
PROPOSED
REGIONAL CONDITIONS
TO NATIONWIDE PERMITS

1. NWP#A, Residential, Commercial, and Institutional Activities;
NWP#B, Master Planned Development Activities;
NWP#C, Stormwater Management Activities;
NWP#D, Passive Recreational Activities;
NWP#F, Reshaping Existing Drainage Ditches

We are proposing to add the following regional conditions to the
above, proposed NWPs:

a. For the Santa Rosa Plain', notification is required to
discharge into seasonal wetlands (including vernal pools)
even for proposed losses of 1/3 acre or less.? The
notification shall include a complete Habitat Quality
Evaluation performed according to the most recent version
of the “Training Manual to Evaluate Habitat Quality of Vernal
Pool Ecosystem Sites in Santa Rosa Plain.”

b. For the San Francisco Bay diked baylands (unfilled areas
that are within the historic margin of the bay and are
currently behind levees), notification is required to discharge
into wetlands, even for proposed losses of 1/3 acres or less.

Additionally, the U.S. Fish and Wildlife Service (USFWS) has
recommended the following table of impacts replace the one proposed in
the Federal Register for NWP#A.:

Parcel Size Maximum Acreage Loss
Less than 10 acres Va acre
10 —-20 acres Y2 acre
25 =50 acres % acre
50 - 100 acres 1 acre
Greater than 100 acres 2 acres

! See attached map of the Santa Rosa Plain.

2 The Corps will respond to notifications for fills of 1/3 acre or less within 60 days of a complete
notification.



For NWP#C, the USFWS recommends the following regional conditions:

1)

2)

Maintenance work in constructed areas must not result in
take or harm of birds protected under the Federal Migratory
Bird Treaty Act.

The discharge must not modify downstream fluvial
processes to the detriment of the aquatic or riparian
ecosystem.

For NWP#D, the USFWS recommends the following regional conditions:

1)

2)

3)

4)

5)

The permittee must avoid and minimize discharges into
water of the U.S. at the project site to the maximum extent
practicable.

The permit authorizes construction or expansion of golf
courses and ski areas provided these facilities do not
substantially deviate from natural landscape contours and
are designed to minimize adverse effects through the use of
certain management practices.

The development proposed cannot adversely affect waters
set aside for preservation under a previous permit.

This NWP shall be used only once in the life of any given
facility.

No buildings are authorized by this NWP.

For NWP#F, the USFWS recommends the following regional conditions:

1)

2)

3)

4)

Noatification is required for all proposed uses under this
NWP.

The permittee shall demonstrate the proposed action would
benefit the aquatic environment.

Sloped banks shall require revegetation with native plants.
A permanently vegetated buffer shall be established if not
already part of the existing project.

Sidecasting of material into waters-of the U.S. is not
authorized under this NWP.



5)

6)

7)

If regrading drainage ditches to gentler slopes is proposed,
the permittee shall demonstrate that this will not adversely

impact downstream water users, cause additional drainage
of adjacent wetlands, or be in violation of State water rights
permits.

The activity will not result in the spread of noxious aquatic
weeds.

Mitigation may be required on a case-by-case basis.

NWPH#E: Mining Activities

The Corps proposes the following condition:

This NWP does not authorize discharges, resuiting from
mining activities, into any special aquatic site, including
wetlands.

NWP#3: Maintenance of Structures and Fills
NWP#7: Outfall Structures and Maintenance.

We are proposing the following regional conditions to be added to NWP#3
(ii) and to NWP#7:

a.

Any discharge, spillover or fallback of material resulting from
the excavation into waters of the U.S. shall only be
incidental to the excavation.

To the extent practicable, excavation equipment shall work
from an upland site (e.g., from the top of the bank or on top
of the bridge or culverted road crossing) to minimize adding
fill into waters of the U.S. If it is not practicable to work from
an upland site, excavation equipment must minimize
disturbance to the channel or stream bank and bottom
(other than the removal of accumulated sediments or
debris). As part of the notification to the Corps (General
Condition No. 13), an explanation as to the need to place
excavation equipment in the channel or stream is required,
and a statement of what additional fill is necessary (e.g.,
cofferdams, access road, fill below the OHW mark for a
staging area, etc.).

We are also requesting comments on whether there should be an
upper limit on the linear feet of rip rap allowed under NWP#3.



The USFWS recommends the following regional conditions to

NWP#3:

1)

2)

3)

4)

Use of this NWP should not conflict with any approved
watershed or stream restoration or protection plan.

Where feasible, bank protection methods other than rip rap
(such as, use of large, woody debris or biotechnical
methods) shall be used.

Timing of work shall be coordinated with the California
Department of Fish and Game in order to avoid impacts to
State listed and other aquatic species.

Excess material should be moved outside the floodplain, if
possible. At a minimum, material should not be placed such
that a berm or levee is formed parallel to the stream that
could confine flows and restrict water movement in the
floodplain.

4. NWP#11: Temporary Recreation Structures. No changes were proposed
to this NWP in the Federal Register but we are proposing the following

conditions:

a.

If removal of aquatic or wetlands vegetation, including
riparian wetlands, is proposed, the Corps shall be notified as
per General Condition No. 13. The notification shall include
the type of vegetation and extent (e.g., areal dimension or
number of trees) of the proposed removal.

The temporary structure must be removed within 6 months
of its placement unless otherwise approved for a longer
period not to exceed 1 year by the District Engineer under a
separate authorization.

5. NWP#12: Utility Activities.

We are proposing the following regional conditions:

a.

Trenches dug for placement or removal of utility lines shall
be backfilled with native material taken from the trench.

Where trenches are dug in wetlands, the upper 12 inches
must be stored separately from other material removed from



the trench. This upper 12 inches of material shall be placed
back into the trench to the depth it was excavated.

Excess material removed from the trench shall be disposed
of at an upland site away from any wetlands or other waters
of the U.S. so as to prevent this material from being washed
into these aquatic areas.

For the Santa Rosa Plain®, notification is required to
discharge into seasonal wetlands (including vernal pools)
even for proposed losses of 1/3 acre or less.* The
notification shall include a complete Habitat Quality
Evaluation performed according to the most recent version
of the “Training Manual to Evaluate Habitat Quality of Vernal
Pool Ecosystem Sites in Santa Rosa Plain.”

The USFWS proposes the following regional conditions:

1)

2)

3)

4)

5)

6)

7)

Impermeable plugs shall be placed as needed in the
backfilled trench to prevent drainage of lateral wetlands by
bedding material. The project shall not resulit in any change
in subsurface flows.

The surface shall be replanted with native vegetation and
monitored to ensure that the revegetation effort is completely
successful after 5 years.

Compensatory mitigation shall be required for impacts
associated with the construction of access roads.

An upper limit of 0.3 acre of fill applies to the placement of
utility line towers, poles and anchors.

This NWP shall not apply to the construction of new
overhead utility lines over a forested wetland.

The permittee shall include measures to minimize bird
strikes with overhead utility lines.

Access roads shall be limited to 0.3 acres of impact. Road
width shall not exceed 15 feet.

* See attached map of the Santa Rosa Plain.
* The Corps will respond to notifications for fills of 1/3 acre or less within 60 days of a complete

notification.



6. NWP#13: Bank Stabilization. No changes were proposed to this NWP in
the Federal Register but we are proposing the following conditions:

If removal of wetlands or other aquatic vegetation greater
than 1/10 acre is proposed, the Corps shall be notified as
per General Condition No. 13. The naotification shall include
the type of vegetation and extent (e.g., areal dimension or
number of trees) of the proposed removal.

Also, we are clarifying that this NWP allows excavating a toe trench
in waters of the U.S., as long as all excess material (other than
incidental fallback of material from the excavation) is removed out
of Corps jurisdiction and the aquatic impacts of the bank
stabilization work are minimal.

For man-made banks, roads or levees damaged by storms or high
flows, the one cubic yard per running foot limit for NWP#13 is
counted only for that additional fill which encroaches (extends) into
the pre-flood or pre-storm damaged condition of the waterway. It is
not counted for the fill that would be placed just to reconstruct the
original dimensions of the eroded, man-made shoreline.

For natural berms and banks, the one cubic yard per running foot
limit applies to any added armoring.

7. NWP#14: Linear Transportation Crossing.
We are proposing the following regional conditions:

a. To the maximum extent practicable, any new or additional bank
stabilization required for the crossing must incorporate
structures or modifications beneficial to fish and wildlife (e.g.,
soil bioengineering or biotechnical design, root wads, large
woody debris, etc.).

b. For the Santa Rosa Plain®, notification is required to discharge
into seasonal wetlands (including vernal pools) even for
proposed losses of 1/3 acre or less.® The notification shall
include a complete Habitat Quality Evaluation performed
according to the most recent version of the “Training Manual to

® See attached map of the Santa Rosa Plain.

® The Corps will respond to notifications for fills of 1/3 acre or less within 60 days of a complete
notification.






